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Bureau of Customs and 
Border Protection 


General Notices 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, April 9, 2003. 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been deter- 
mined to be of sufficient interest to the public and CBP field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T: SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF AN INDUSTRIAL 
COOLING FAN ASSEMBLY 


AGENCY: U.S. Customs and Border Protection, Department of Home- 
land Security. 


ACTION: Notice of revocation of a ruling letter and treatment relating 
to tariff classification of an industrial cooling fan assembly. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking one ruling letter pertaining to 
the tariff classification of industrial cooling fan assemblies under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). Similar- 
ly, Customs is revoking any treatment previously accorded by Customs 
to substantially identical transactions. Notice of the proposed revoca- 
tion was published on February 12, 2003, in the CUSTOMS BULLETIN. No 
comments were received in response to this notice. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after June 
23, 2003. 
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FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 572-8785. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), notice was published on February 12, 2003 in the 
CUSTOMS BULLETIN, Volume 37, Number 7, proposing to revoke NY 
E89795, dated December 8. 1999, which classified an industrial cooling 
fan assembly in subheading 8414.90.00, HTSUS, as parts of fans. No 
comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically iden- 
tified. Customs has undertaken reasonable efforts to search existing da- 
tabases for rulings in addition to the one identified. Any party who has 
received an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the mer- 
chandise subject to this notice should have advised Customs during the 
comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or to the importer’s or Customs’ previous interpretation 
of the Harmonized Tariff Schedule of the United States. Any person in- 
volved in substantially identical transactions should have advised Cus- 
toms during this notice period. An importer’s failure to advise Customs 
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of substantially identical transactions or of a specific ruling concerning 
merchandise covered by this notice which was not identified, may raise 
issues of reasonable care on the part of the importer or its agents for im- 
portations of merchandise subsequent to the effective date of this final 
decision. 

In NY E89795, dated December 8, 1999, an industrial cooling fan as- 
sembly, consisting of a matching set of blades, hub and fasteners, im- 
ported unassembled, was classified as parts of fans under subheading 
8414.90.00, HTSUS. It is now Customs position that this industrial cool- 
ing fan assembly constitutes an incomplete fan, classifiable according to 
General Rule of Interpretation (GRI) 2(a), applied, mutatis mutandis, 
through GRI 6, as a fan under subheading 8414.59.00, HTSUS. 

The Harmonized Commodity and Coding System Explanatory Notes 
(ENs) to Section XVI also provide that incomplete machines are classifi- 
able as complete machines when the assembly of parts is so far advanced 
that it has the main essential features of the complete machine. The in- 
stant assembly is imported without a drive shaft or motor because the 
shaft is a part of the pre-existing motor or gearbox to which the fan as- 
sembly is attached. This is common within the industrial cooling fan in- 
dustry. Further, neither the ENs to Section XVI, HTSUS, nor to heading 
8414, HTSUS, require that a machine of heading 8414, HTSUS, be 
fitted with a motor for classification in that heading and/or section. All 
other components are present and ready for assembly. Therefore, Cus- 
toms concluded that the import possessed the main essential features of 
a complete fan. Accordingly, the industrial fan assembly is classifiable in 
subheading 8414.59.00, HTSUS. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY E89795 
and any other ruling not specifically identified, to reflect the proper clas- 
sification of the subject merchandise or substantially similar merchan- 
dise, pursuant to the analysis set forth in the attached ruling HQ 
965993. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is re- 
voking any treatment previously accorded by Customs to substantially 
identical merchandise. In accordance with 19 U.S.C. 1625(c), this ruling 
will become effective 60 days after publication in the CUSTOMS BULLETIN 


Dated: April 1, 2003. 
JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Washington, DC, April 1, 2003. 
CLA-2 RR: CR: GC 965993 DBS 
Category: Classification 
Tariff No. 8414.59.60 
MR. ROBERT E. BURKE, ESQ 
BARNES, RICHARDSON & COLBURN 
303 East Wacker Dr., Suite 1100 
Chicago, IL 60601 
Re: Revocation of NY E89795; axial cooling fan; GRI 2(a) 


DEAR MR. BURKE 

This is in response to your letter dated October 16, 2002, requesting reconsideration of 
NY E89795, which was issued to your client, Ventilatoren Sirocco Howden, on December 
8, 1999, classifying a fan assembly in subheading 8414.90.10, Harmonized Tariff Schedule 
of the United States (HTSUS), as parts of fans. We have reviewed NY E89795, the supple- 
mental information and arguments provided in your letters of January 6 and January 8, 
2003, and the discussion from the teleconference conducted with you and your client’s 
representatives on January 8, 2003. We have found the ruling to be incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), asamended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of the above identified ruling was published on February 12, 2003, in the Cus- 
TOMS BULLETIN, Volume 37, Number 7. No comments were received in response to the no- 
tice 
Facts: 

The product at issue was described in NY E89795 as a “fan assembly” for an industrial 
axial cooling fan, and was classified as parts of a fan. It consists of a matching set of a steel 
hub, a set of fasteners (consisting of aluminum support blocks and U-bolts) and a number 
of reinforced polyester fan blades. The components will be shipped unassembled due to 
the very large size of the good once assembled. The fan assemblies are custom-made for 
use in heat exchanger systems. Once assembled and mounted to an existing motor or gear- 
box, the fan cools condensers in large gas-fueled electric power generation units. 

Your client stated that the assembly is generally imported without a drive shaft because 
in most cases the custom-made assembly is designed to be mounted onto an existing driv- 
ing shaft mechanism (gearbox) which is the output shaft for the motor. The assembly may 
be attached to the mating drive shaft via a coupling flange, which is included with the im- 
ported assembly as needed. You furnished Customs with advertising materials from other 
companies within the cooling fan industry to further illustrate this point and demonstrate 
trade custom 


Issue: 

Whether the imported fan assembly is classifiable as a part of a fan in subheading 
8414.90.10, HTSUS, or an incomplete or unassembled fan, classifiable as a fan in subhead- 
ing 8414.59.60, HTSUS, according to GRI 2(a). 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that the classification of goods siiall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRIs may then 
be applied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 
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The HTSUS provisions under consideration are as follows: 

8414 Air or vacuum pumps, air or other gas compressors and fans; ventilat- 
ing or recycling hoods incorporating a fan, whether or not fitted with 
filters; parts thereof: 

Fans: 
8414.59 Other 
Other: 
8414.59.60 Other. 


8414.90 Parts 
8414.90.10 Of fans. 

When the subheadings, rather than the headings, are at issue, GRI 6 is applied. GRI 6 
provides that, “for legal purposes, the classification of goods in the subheadings of a head- 
ing shall be determined according to the terms of those subheadings and any related sub- 
heading notes and, mutatis mutandis, to [rules 1 through 5] on the understanding that 
only subheadings at the same level are comparable for the purposes of this rule and the 
relative section and chapter notes also apply, unless the context otherwise requires.” 

An article is to be classified according to its condition as imported. See XTC Products, 
Inc. v. United States, 771 F Supp. 401, 405 (1991). While the blades, hub and fasteners may 
individually constitute parts of a fan, these components are imported unassembled, but 
together. GRI 2(a) provides that goods imported in an unassembled condition are to be 
classified as the assembled article. Further, the ENs to Section XVI state, in part, the fol- 
lowing: 

(V) UNASSEMBLED MACHINES 


(See General Interpretive Rule 2 (a)) 


For convenience of transport many machines and apparatus are transported in an un- 
assembled state. Although in effect the goods are then a collection of parts, they are 
classified as being the machine in question and not in any separate heading for parts. 
The same applies to an incomplete machine 0 presented unassembled (see also in this 
connection the General Explanatory Notes to Chapters 84 and 85). However, unas- 
sembled components in excess of the number required for a complete machine or for 
an incomplete machine having the characteristics of a complete machine, are classi- 
fied in their own heading. 

The unassembled components are shipped as such due to size, and are not in excess of 
those required for the complete machine. Thus, an assembly is not classifiable as parts but 
as the complete machine. See NY F82265, dated February 24, 2000. However, the instant 
assembly is not imported with a drive shaft or motor. Thus, we must determine whether 
the assembly is an incomplete machine. 

The ENs to heading 8414, HTSUS, which describe fans, state, in pertinent part, as fol- 
lows: 

These machines, which may or may not be fitted with integral motors, are 
designed either for delivering large volumes of air or other gases at relatively low 
pressure or merely for creating a movement of the surrounding air (emphasis added). 

Those of the first kind may act as air extractors or as blowers (e.g., industrial blow- 
ers used in wind tunnels). They consist of a propeller or blade-type impeller revolving 
in a casing or conduit, and function on the principle of rotary or centrifugal compres- 
sors. 

The second type are of more simple construction, and consist merely of a driven fan 
rotating in free air * * *. 

It is clear from the ENs that a fan may be imported sans motor and still be a fan for tariff 
purposes. However, fans are machines. For a fan to perform its function as a machine for 
delivering large volumes of air or moving surrounding air, it must be able to rotate the fan 
blades. This import lacks the mechanism to rotate the blades. Rather, the imported pieces 
are assembled and attached to an existing gearbox and/or motor, which contains the drive 
shaft (discussed below). Since the import does not contain such a mechanism, it is not clas- 
sifiable according to GRI 1 as a complete fan, and we turn again to GRI 2(a). 

In addition to unassembled or disassembled goods, GRI 2(a) covers unfinished or incom- 
plete goods. It states as follows: 

Any reference in a heading to an article shall be taken to include a reference to that 
article incomplete or unfinished, provided that, as entered, the incomplete or unfin- 
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ished article has the essential character of the complete or finished article. It shall 
also include a reference to that article complete or finished (or falling to be classified 
as complete or finished by virtue of this rule), entered unassembled or disassembled 


We must now determine whether the assembly imparts the essential character of acom- 
plete fan. The ENs to GRI 2(a) direct us to the General ENs to Section XVI, HTSUS, which 
provide, in pertinent part, as follows 


(IV) INCOMPLETE MACHINES 


(See General Interpretative Rule 2 (a)) 


Throughout the Section any reference to a machine or apparatus covers not only the 
complete machine, but also an incomplete machine (i.e., an assembly of parts so far 
advanced that it already has the main essential features of the complete machine). 
Thusa machine lacking only a flywheel, a bed plate, calender rolls, tool holders, etc., is 
classified in the same heading as the machine, and not in any separate heading pro- 
viding for parts. Similarly a machine or apparatus normally incorporating an electric 
motor (e.g., electro-mechanical hand tools of heading 85.08) is classified in the same 
heading as the corresponding complete machine even if presented without that mo- 
tor 

The instant assembly lacks only a shaft and a motor to be a complete fan. We have al- 
ready concluded that the ENs do not require that a fan of heading 8414, HTSUS, be fitted 
with an integral motor. The ENs to Section XVI regarding GRI 2(a) reiterate this by stat- 
ing that a machine or apparatus normally incorporating a motor may be classified as the 
complete machine without the motor. You have demonstrated that in the large industrial 
cooling fan industry, “fans” do not often incorporate their own drive shaft because it is a 
part of the motor or gearbox.! As the shaft is a part of the motor, and the motor is not re- 
quired for classification purposes, we can only conclude that, in this case, the shaft and 
motor are not “main essential features” for purposes of tariff classification. 

The massive hub and blades, which are imported ready for assembly with fasteners, 
comprise the main essential features of an industrial cooling fan. In fact, it is the blade 
size, curvature, and the quantity of blades that makes each of these types of fans suited for 
their intended purpose, as they are specially designed to deliver or move air in such a way 
that they cool the industrial machinery to which they attach. 

We note EN(VI) to GRI 2(a) states that the rule also applies to incomplete or unfinished 
articles presented unassembled or disassembled provided that they are to be treated as 
complete or finished articles by virtue of the first part of the rule. As we have determined 
that the imported merchandise is classifiable as a complete fan by virtue of the first part of 
GRI 2(a), applied, mutatis mutandis, through GRI 6, the instant assembly is an incom- 
plete, unassembled fan of subheading 8414.59, HTSUS 

For the reasons above, we find NY E89795 to be incorrect 


Holding: 

The fan assembly is classifiable in subheading 8414.59.60, HTSUS, which provides for 
“Air or vacuum pumps, air or other gas compressors and fans; ventilating or recycling 
hoods incorporating a fan, whether or not fitted with filters; parts thereof: fans: other: 
other: other.” 


Effect on Other Rulings: 

NY E89795, dated December 8, 1999, ishereby REVOKED. In accordance with 19 U.S.C 
1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

JOHN ELKINS, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


1 Whether the fans of this type attach either directly to a motor or attach to a gearbox, the imported assembly is 
comprised of the same components. Thus, we have no reason to distinguish between the two. 
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WITHDRAWAL OF PROPOSED REVOCATION RULING LETTER 
AND REVOCATION OF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF CYLINDRICAL AIR FILTERS 


AGENCY: Bureau of Customs and Border Protection, Dept. of Home- 
land Security. 


ACTION: Notice of withdrawal of proposed revocation of a ruling letter 
and revocation of treatment relating to the classification of cylindrical 
air filters. 


SUMMARY: This notice advises interested parties that Customs & Bor- 
der Protection (CBP) is withdrawing its proposal to revoke a ruling let- 
ter pertaining to the tariff classification of cylindrical air filters and 
revoking any treatment previously accorded by CBP Customs Service to 
substantially identical transactions. Notice of the proposed revocation 
was published in the CUSTOMS BULLETIN of March 26, 2003, Vol. 37, 
No.13, pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), 
as amended by section 623 of ‘Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057). 


EFFECTIVE DATE: April 23, 2003. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, 202-572-8824. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on March 
26, 2003, in the CUSTOMS BULLETIN, Vol. 37, No.13, proposing to revoke 
New York Ruling Letter (NY), 186458, dated October 1, 2002, pertaining 
to the tariff classification of air filters under subheading 5911.90.0080, 
Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA). This notice was in error because CBP incorrectly published NY 
186458 instead of NY 184014, dated July 18, 2002. Accordingly, CBP is 
withdrawing the notice of proposed revocation. 

Concurrent with this withdrawal, CBP is issuing a notice of proposed 
revocation of NY I84014, dated July 18, 2002, classifying cylindrical air 
filters in subheading 8421, HTSUSA. 

NY 1[86458, will remain in full force and effect. 


Dated: April 8, 2003. 
GaIL A. HAMILL, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO THE TARIFF 
CLASSIFICATION OF CYLINDRICAL AIR FILTERS 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and revocation of any treatment relating to the classification of 
cylindrical air filters. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182,107 Stat. 2057), this notice advises interested par- 
ties that Customs & Border Protection (CBP) intends to revoke one rul- 
ing letter relating to the tariff classification, under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), of cylindri- 
cal air filters. Similarly, CBP proposes to revoke any treatment pre- 
viously accorded by it to substantially identical merchandise. 
Comments are invited on the correctness of the intended actions. 


DATE: Comments must be received on or before May 23, 2003. 


ADDRESS: Written comments are to be addressed to Customs & Border 


Protection, Office of Regulations and Rulings, Attention: Regulations 
Branch, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 
Submitted comments may be inspected at Customs & Border Protec- 
tion, 799 9t® Street, N.W, Washington, D.C., during regular business 
hours. Arrangements to inspect submitted comments should be made in 
advance by calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, at (202) 572-8824. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on CBP to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
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the trade and CBP share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable CBP to properly 
assess duties, collect accurate statistics and determine whether any oth- 
er applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that CBP intends to revoke one ruling letter relating to 
the tariff classification of certain cylindrical air filters. Although in this 
notice CBP is specifically referring to the revocation of New York Ruling 
Letter (NY) 184014, dated July 18, 2002, (Attachment A), this notice 
covers any rulings on this merchandise which may exist but have not 
been specifically identified. CBP has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identified. 
No further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(2)), as amended by section 623 of Title VI, CBP intends to re- 
voke any treatment previously accorded by CBP to substantially identi- 
cal merchandise. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, CBP 
personnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or CBP’s previous interpreta- 
tion of the HTSUSA. Any person involved with substantially identical 
merchandise should advise CBP during this notice period. An import- 
er’s failure to advise CBP of substantially identical merchandise or of a 
specific ruling not identified in this notice, may raise issues of reason- 
able care on the part of the importer or its agents for importations of 
merchandise subsequent to the effective date of the final decision on this 
notice. 

In NY 184014, CBP classified cylindrical air filters that are referred to 
as Synfil™ Synthetic HEPA™ Circular Air Filters. The filters are cylin- 
drical in shape, are non-fiberglass and non-PTFE, and are used in 
household air purifiers. The internal filter medium is composed of ex- 
truded polypropylene filaments forming a non-woven material that is 
folded into a circular accordion shape. The filter medium is inserted into 
acircular plastic mesh housing and secured in place by means of rubber 
rings placed on each end of the housing. The sample submitted mea- 
sures approximately 10% inches in diameter. CBP classified the filters 
in subheading 8421.39.8015, HTSUSA, which provides for “Centri- 
fuges, including centrifugal dryers; filtering or purifying machinery and 
apparatus, for liquids or gases; parts thereof: Filtering or purifying ma- 
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chinery and apparatus for gases: Other: Other, Dust collection and air 
purification equipment: Other.” 

Based on our analysis of the scope of the terms of headings 8421, 
HTSUSA, and 5911, HTSUSA, the Legal Notes, and the Explanatory 
Notes, the cylindrical air filters subject to this notice, are classified in 
subheading 5911.90.0080, HTSUSA, which provides for “Textile prod- 
ucts and articles, for technical uses, specified in note 7 to this chapter: 
Other: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY [84014 
and any other ruling not specifically identified that is contrary to the de- 
termination set forth in this notice to reflect the proper classification of 
the merchandise pursuant to the analysis set forth in proposed Head- 
quarters Ruling Letter 966083 (Attachment B). Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP intends to revoke any treatment previously 
accorded by CBP to substantially identical transactions that are con- 
trary to the determination set forth in this notice. Before taking this ac- 
tion, consideration will be given to any written comments timely 
received. 


Dated: April 8, 2003. 


GaIL A. HAMILL, 
(for Myles B. Harmon, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY, 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
New York, NY, July 18, 2002. 


CLA-2-84:RR:NC:1:104 184014 
Category: Classification 
Tariff No. 8421.39.8015 
Ms. HILDA L. FONTECCHIO 
V. ALEXANDER & Co., INC 
3286 North Park Blvud., Suite D 
Alcoa, TN 37701-3255 


Re: The tariff classification of a HEPA™ circular air filter from Taiwan. 


DEAR Ms. FONTECCHIO: 

In your letter dated June 24, 2002 on behalf of Synfil Technologies of Knoxville, Tennes- 
see you requested a tariff classification ruling. 

The Synfil™ Synthetic HEPA™ Circular Air Filters are filters used in household air pu- 
rifiers. The filters are non-fiberglass and non-PTFE. They are available in different sizes 
and can be custom made to meet customer needs. A representative sample was submitted 
for examination. The internal filter media is composed of extruded polypropylene fila- 
ments folded into a circular accordion shape. The filter media is inserted into a circular 
plastic mesh housing and secured in place by means of rubber rings placed on either end of 
the housing. The sample measures approximately 10%” in diameter. Said sample will be 
retained by this office. 
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The applicable subheading for the Synfil™ Synthetic HEPA™ Circular Air Filter will be 

oe 39.8015, Harmonized Tariff Schedule of the United States (HTS), which provides for 
Centrifuges, including centrifugal dryers; f ‘iltering or purifying machinery and apparatus, 

for liquids or gases; parts thereof: Filtering or purifying machinery and apparatus for 
gases: Other: Other * * * Dust collection and air purification equipment: Other. The rate 
of duty will be Free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert Losche at 646-733-3011 

ROBERT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division 


[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
Washington, DC. 
2:RR:CR:TE 966083 JFS 
Category: Classification 
Tariff No. 5911.90.0080 
MR. SANJIV R. MALKAN 
PRESIDENT AND CEO 
SYNFIL TECHNOLOGIES 
PO. Box 31486 
Knoxville, TN 37930-1486 


Re: Request for Reconsideration of NY 186458; Revocation of NY 184014; Cylindrical Air 
Filters; Textile Articles for Technical Use; Heading 5911, HTSUSA. 


DEAR MR. MALKAN 

This is in response to your request for reconsideration of New York Ruling Letter (NY) 
186458, dated October 1, 2002, wherein Customs classified flat panel air filters in heading 
5911, under the Harmonized Tariff Schedule of the United States Annotated (HTSUSA). 
In your request for reconsideration, you request that Customs classify the flat panel air 
filters consistent with Customs ruling in NY 184014, dated July 18, 2002, wherein Cus- 
toms classified cylindrical air filters in heading 8421, HTSUSA. Customs has considered 
both rulings. For the reasons that follow, this ruling revokes NY 184014. 


Facts: 

The sample considered in NY I84014, is a representative sample of a line of filters re- 
ferred to as Synfil™ Synthetic HEPA™ Circular Air Filters. The filters are cylindrical in 
shape, are non-fiberglass and non-PTFE, and are used in household air purifiers. The in- 
ternal filter medium is composed of extruded polypropylene filaments forming a non-wo- 
ven material that is folded into a circular accordion shape. The filter medium is inserted 
into a circular plastic mesh housing and secured in place by means of rubber rings placed 
on each end of the housing. The sample measures approximately 10% inches in diameter. 

In NY 184014, Customs classified the filters in subheading 8421.39.8015, HTSUSA, 
which provides for “Centrifuges, including centrifugal dryers; filtering or purifying ma- 
chinery and apparatus, for liquids or gases; parts thereof: Filtering or purifying machin- 
ery and apparatus for gases: Other: Other, Dust collection and air purification equipment: 
Other. The general column one rate of duty is Free. 


Issue: 

Whether the subject cylindrical air filters composed of a textile filter medium that is en- 
cased in a plastic mesh housing and has rubber rings on each end are classified in heading 
5911, HTSUSA, as articles of textile for technical use? 
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Law and Analysis 

Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI’s). GRI 1 provides that the classification of goods shall be determined 
according to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied 

The Harmonized Commodity Description and Coding System Explanatory Notes 
(EN’s) represent the official interpretation of the Harmonized System at the internation- 
al level (for the 4 digit headings and the 6 digit subheadings) and facilitate classification 
under the HTSUSA by offering guidance in understanding the scope of the headings and 
GRI. The EN’s, although not dispositive or legally binding, provide a commentary on the 
scope of each heading of the HTSUSA, and are generally indicative of the proper inter- 
pretation of these headings 

You assert that the subject merchandise is properly classified in heading 8421, HTSU- 
SA, asa part of purifying or filtering machinery, rather than in heading 5911, HTSUSA, as 
other textile products for technical uses. Heading 8421, HTSUSA, specifically provides for 
“Centrifuges, including centrifugal dryers; filtering or purifying machinery and appara- 
tus, for liquids or gases; parts thereof.” 

Note 1(e) to Section XVI provides that the section does not cover “[t]ransmission or con- 
veyor belts or belting of textile material (heading 5910) or other articles of textile material 
for technical uses (heading 5911).” The General EN to Chapter 84, page 1393, also ex- 
cludes from classification in Chapter 84, articles of textile material for technical uses 
(heading 5911). The EN’s to heading 8421, HTSUSA, further provide that textile filtering 
elements are to be classified according to their constituent material. The EN’s further 
state that heading 8421 excludes textile articles such as those classifiable in heading 5910 
or 5911. Therefore, the merchandise is excluded from heading 8421, HTSUSA. 

Moreover, the ENs for heading 8421, HTSUSA, state, in pertinent part, that: 


PARTS 


Subject to the general provisions regarding the classification of parts (see the Gen- 
eral Explanatory Note to Section XVI), the heading covers parts for the above-men- 


tioned types of filters and purifiers. * * * 

It should be noted, however, that filter blocks of paper pulp fall in heading 48.12 and 
that many other filtering elements (ceramics, textiles, felts, etc.) are classified accord- 
ing to their constituent material. (Emphasis added). 

In addition, the General EN to Section XVI, at page 1385, state: 

This section does not, however, cover * * * (c) Textiles articles, e.g. transmission or 

conveyer belts (heading 5910), felt pads and polishing discs (heading 5911). 
Furthermore, Additional U.S. Rule of Interpretation 1(c), provides: 

In the absence of special language or context which otherwise requires a provision 
for parts of an article covers products solely or principally used as a part of such ar- 
ticles but a provision for “parts” or “parts and accessories” shall not prevail over a 
specific provision for such part or accessory. 

Customs does not believe that the subject merchandise should be classified as a part ofa 
filtering machine in heading 8421, HTSUSA. Customs notes that the parts provision of 
heading 8421, HTSUSA, is less specific than the heading for textile materials for technical 
purposes (discussed infra). Furthermore, Customs notes that the subject merchandise is 
imported separately from the filtering machinery. Even if considered a “part” of the filter- 
ing machinery, the subject merchandise is excluded from this heading due to the textile 
composition from which it is constructed by operation of Note 1(e), which excludes textile 
materials for technical uses (heading 5911). 

Heading 5911, HTSUSA, provides for textile products and articles for technical uses so 
long as they are specified in Note 7 to Chapter 59, HTSUSA. Note 7 to Chapter 59 reads: 


Heading 5911 applies to the following goods, which do not fall in any other heading 
of section XI: 

(a) Textile products in the piece, cut to length or simply cut to rectangular (in- 
cluding square) shape (other than those having the character of the products of 
headings 5908 to 5910), the following only: 

(i) Textile fabrics, felt and felt-lined woven fabrics, coated, covered or lam- 
inated with rubber, leather or other material, of a kind used for card cloth- 
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ing, and similar fabrics of a kind used for other technical purposes, including 
narrow fabrics made of velvet impregnated with rubber, for covering weav- 
ing spindles (weaving beams); 

(ii) Bolting cloth; 

(iii) Straining cloth of a kind used in oil presses or the like, of textile mate- 
rial or human hair; 

(iv) Flat woven textile fabrics with multiple warp or weft, whether or not 
felted, impregnated or coated, of a kind used in machinery or for other tech- 
nical purposes; 

(v) Textile fabric reinforced with metal, of a kind used for technical pur- 
poses; 

(vi) Cords, braids and the like, whether or not coated, impregnated or rein- 
forced with metal, of a kind used in industry as packing or lubricating mate- 
rials; 

(b) Textile articles (other than those of headings 5908 to 5910) of a kind used 
for technical purposes (for example, textile fabrics and felts, endless or fitted 
with linking devices, of a kind used in papermaking or similar machines (for ex- 
ample, for pulp or asbestos-cement), gaskets, washers, polishing discs and other 
machinery parts). 

The EN to heading 5911, HTSUSA, state that “textile products and articles of this head- 
ing present particular characteristics which identify them as being for use in various types 
of machinery, apparatus, equipment or instruments or as tools or parts of tools.” 

Furthermore, Section B to the EN’s for heading 5911 specifically addresses textile ar- 
ticles of a kind used for technical purposes. The EN’s state in pertinent part: 

All textile articles of a kind used for technical purposes (other than those of head- 
ings 59.08 to 59.10) are classified in this heading and not elsewhere in Section XI (see 
Note 7(b) to the Chapter); for example: 

(1) Any of the fabrics of (A) above which have been made up (cut to shape, as- 
sembled by sewing, etc.) for example straining cloths for oil presses made by as- 
sembly of several pieces of fabric; bolting cloth cut to shape and trimmed with 
tapes or furnished with metal eyelets or cloth mounted on a frame for use in 
screen printing. 

* * * * * * * 

(9) Bags for vacuum cleaners, filter bags for air filtration plant, oil filters for 
engines, etc. 

The EN’s further state that “the textile articles of this heading may incorporate accesso- 
ries in other material provided the articles remain essentially articles of textile.” The in- 
stant filters consist of the textile filter medium that is encased with plastic mesh housing 
and secured by rings at each end. It is the textile material, by filtering out the unwanted 
particles in the air, that serves as the unifying component of the filters. Accordingly, the 
plastic mesh housing and rubber rings do not preclude classification of the subject mer- 
chandise within heading 5911, HTSUSA. 

In NY 186458, Customs classified a filter that was 16 inches square and approximately 
1% inches thick. The filter medium was identical to the filter medium used in the instant 
cylindrical filter. The filter medium was housed in a cardboard frame. Customs classified 
the filter in subheading 5911, HTSUSA. Likewise, in Headquarters Ruling Letter (HQ) 
965820, dated October 3, 2002, Customs classified filters designed to be used in domestic 
forced air heating and cooling systems in heading 5911, HTSUSA. The filters were de- 
scribed as follows: 

The subject merchandise is an air filter for use in domestic forced air furnaces. The 
filters are ready to use when purchased and are available in several standard sizes: 16 
inches by 25 inches; 20 inches by 20 inches; and 20 inches by 25 inches. The filters 
consist of Filtrete™ filter medium, a metal mesh support and a cardboard frame. The 
Filtrete ™ medium is described as a nonwoven filter cloth comprised of a nonwoven 
web of electrostatically charged polypropylene fibers weighing 20 to 70 grams per me- 
ter squared (“g/m*”). 

Customs conducted the same analysis as above and concluded that the cardboard frame 
and metal mesh did not preclude the classification of the filters in heading 5911, HTSUSA. 

The instant cylindrical filters are substantially similar to those filters considered in HQ 
965820 and NY 186458. Although, the instant filters have a more substantial housing, the 
primary function of the filters is still carried out by the textile material. Accordingly, the 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 1 


addition of the non-textile materials is not substantial enough to keep them from being 
essentially articles of textile. For rulings classifying filters and filter media in heading 
5911, HTSUSA, see HQ 954138, dated June 15, 1993; HQ 956909, datedJanuary 31, 1995; 
HQ 955244, dated April 4, 1994; and NY 863512, dated June 11, 1991. 


Holding 

NY 186458, dated October 1, 2002, is hereby revoked. The subject merchandise is classi- 
fied in subheading 5911.90.0080, HTSUSA, which provides for “Textile products and ar- 
ticles, for technical uses, specified in note 7 to this chapter: Other: Other.” The general 


column one duty rate is 4.2 percent ad valorem 
MYLES HARMON, 
Director, 
Commercial Rulings Division 
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EASTMAN CHEMICAL Co., CHEVRON USA, INC., AMERICAN SYNTHETIC 
RUBBER CORP, MICHELIN NORTH AMERICA, INC., AND MICHELIN TIRE 
CORP, PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 02-00667 


{Motion for mandamus denied. | 
(Dated April 3, 2003) 


Neville Peterson LLP (John M. Peterson, Curtis W. Knauss, George W. Thompson and 
Molly R. Coyne) for plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Jeanne E. 
Davidson, Todd M. Hughes and Stefan Shaibani), Richard McManus, Office of the Chief 
Counsel, United States Customs Service, of counsel, for defendant. 


OPINION 

RESTANI, Judge: This matter is before the court on plaintiffs’ motion 
for mandamus. Plaintiffs seek an order requiring the United States Cus- 
toms Service (“Customs”) to hire more personne! or devote more pres- 
ently employed personnel to the processing of Harbor Maintenance Tax 
(“HMT”)! administrative refund requests so as to achieve a rate of dis- 
position of at least 500 claims per month. 

The HMT was declared unconstitutional as applied to exports in 
United States v. United States Shoe Corp., 523 U.S. 360 (1998). Initially, 
most HMT refund claims were asserted by means of court action under 
28 U.S.C. § 1581(i), the court’s residual jurisdiction provision. In Swish- 
er Int'l, Inc. v. United States, 205 F.3d 1358, 1369 (Fed. Cir.), cert. denied, 
531 U.S. 1036 (2000), however, the right to file administrative refund 
claims was recognized, with the concomitant right to protest a denial 
thereof and to appeal such denial to the Court of International Trade. 
See 28 U.S.C. § 1581(a) (protest denial jurisdiction). 


1 See 26 US.C. § 4461 et seq 
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It is undisputed that Customs took no action to process pending ad- 
ministrative refund claims for payment until certiorari was denied in 
Swisher on December 4, 2000.? 531 U.S. at 1036. It is undisputed that 
after that date, Customs did not complete its first disposition of an ad- 
ministrative claim until September 2001. It is also undisputed that Cus- 
toms published an interim procedure for filing such claims on March 28, 
2001, 66 Fed. Reg. 16,854, and a final regulation on July 2, 2001.° See 66 
Fed. Reg. 34,813. 

In May 2001, plaintiffs herein, pursuant to this procedure, com- 
menced filing of their administrative claims, and filed their last claim on 
November 14, 2001. The claim of plaintiffs Eastman Chemical Compa- 
ny and Chevron USA, Inc. have been initially processed, but final settle- 
ment has not been achieved by the parties with respect to such claims. 
Plaintiff Michelin’s later filed claims are in the queue for processing. 
Customs avers that it cannot locate any claim by plaintiff American Syn- 
thetic Rubber Corporation. Plaintiffs have not responded to this state- 
ment. 

On May 13, 2002, Customs published a regulation clarifying the pro- 
cedure for verifying the claims. 67 Fed. Reg. 31,948. Customs has no re- 
cords for payments prior to mid-1990.4 Under the procedures as to those 
claims, claimants must submit supporting documentation. For later 
claims, Customs searches its records for proof of payment and advises 
claimants if the support exists, so that claimants are not initially re- 
quired to search their records for supporting documentation. Jd. 

As of February 28, 2003, of the 7,706 claims submitted, 2,666 had been 
processed. Declaration of Thomas A. Smith, Director of the National Fi- 
nance Center, U.S. Customs Service 1 25; Second Supplemental Declara- 
tion of Thomas A. Smith 1 3. Customs does not expect to initially process 
Michelin’s claims until November 2003, a few months before the end of 
the initial processing phase. See Second Supplemental Declaration 1 11. 
Customs has no set target for the number of claims it will process per 
month, but is heading towards 300 claims per month. Jd. 14. It must also 
reach agreement or finally deny claims in a secondary phase of process- 
ing, if claimants do not agree with Customs certification in the initial 
processing. 

Mr. Smith testified at an evidentiary hearing of March 6, 2003, that 
Customs has sixteen (16) contract employees and approximately four 
(4) full-time equivalent Customs employees devoted to this task. See 
Hr’g Tr. at 4, 44. Customs has let a multiyear contract for this purpose at 
an annual cost of $600,000. Jd. at 46, 50. Mr. Smith opined that more 
contract employees would not appreciably improve the situation and 


2uUp to the time of issuance of Swisher, Customs denied any administrative HMT claims, first on substantive 
grounds and post-U.S. Shoe on procedural grounds 

3The regulation established a one year time limit to file refund requests for HMT payments that were paid on a 
quarterly basis and set December 31, 2001, as the last day for filing refund requests for HMT payments more than one 
year old. 66 Fed. Reg. at 34,817; see 19C.F.R. § 24.24(e)(4). The regulation has since been upheld. See M.G. Maher & Co. 
v. United States, Slip. Op. 02-102 (Ct. Int’! Trade Aug. 30, 2002). 

4 Prior aged records were destroyed in the ordinary course. 
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that more Customs on site employees cannot be devoted to the process 
without adversely affecting the vital operations at the finance center 
where the claims are processed. See id. at 4-5. He estimates that more 
manpower could speed up the process by at most a few months. Id. at 54. 

Mr. Smith testified that, as opposed to earlier rounds of processing 
pursuant to litigated cases, the current claims involve large aggrega- 
tions of payments and more freight forwarder claims, which involve 
multiple exporting companies. This slows down the process. In addition, 
the claims at issue are older and Customs is undertaking the paper 
search for post-mid 1990 claims. See id. at 53. These facts are alleged to 
result in a process which cannot meet the 500 claims per month pace of 
the previous court-ordered processes. See United States Shoe Corp. v. 
United States, 22 CIT 1061 (1998) and Swisher Int'l, Inc. v. United 
States, Slip. Op. 01-29 (Ct. Int’1 Trade Mar. 13, 2001) (claims resolution 
order). Mr. Smith opined that if the court ordered processing of 500 
claims per month, the likely result is that Customs would abandon its 
verification procedures and some improper refunds would be made.® 
Hr’g Tr. at 53-54. 

FINDINGS OF FacTs/DISCUSSION 

The court has no reason to doubt Customs’s depiction of its process- 
ing and the reasons therefor. Plaintiffs’ cross-examination of Mr. Smith 
revealed no inconsistencies or any other reason to doubt his credibility. 
Neither party, however, presented direct evidence of what exactly Cus- 
toms was doing between December 2000, when it knew it would have to 
process the administrative claims, and September 2001, when the first 
certifications occurred. Nonetheless, the court infers from the evidence 
presented to the court that, during this period, Customs was following 
government contracting procedure in order to put its multiyear process- 
ing contract in place. Next, it was preparing and publishing its regula- 
tions, including a comment period, which resulted in changes to the 
final version. Finally, it was organizing and training the assigned per- 
sonnel. Plaintiffs have never made clear what else Customs should do 
and how it could do it faster. Thus, the court cannot conclude that Cus- 
toms has refused to do its duty or violated any duty it owed plaintiffs in 
this regard. Under such circumstances, mandamus will not issue. See 
Sharp Corp. v. United States, 13 CIT 951, 959, 725 F Supp. 549, 556 
(1989) (citing Kerr v. United States Dist. Ct., 426 U.S. 394, 403 (1976) for 
the proposition that “mandamus should issue only where the clear duty 
owed to plaintiff has been refused. ”). 

Accordingly, the court has no reason to interfere in Customs’s admin- 
istrative decisionmaking or to assume supervision of the project. So long 
as Customs does not relax in its duty to get these improperly obtained 
payments, on which interest is not accruing, into the hands of the payors 
on a reasonable time schedule, the court will stay its hand. 


5 Because the payments were not subject to verification of proper classification, i.e. by the importer, exporter, domes- 
tic shipper, etc., at the time of payment, many errors have been detected in Customs computer records. Verification 
with paper documentation is necessary to avoiding refunding payments which were legally owed. Apparently, the clas- 
sification errors were made by the payors and perpetuated by the receiving banks and then Customs 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 17, APRIL 23, 2003 


(Slip Op. 03-40) 


CANDLE CORP OF AMERICA AND BLYTH, INC, PLAINTIFFS v. US. 
INTERNATIONAL TRADE COMMISSION, DEANNA TANNER OKUN, CHAIRMAN, 
U.S. CUSTOMS SERVICE, AND ROBERT C. BONNER, COMMISSIONER, 
DEFENDANTS, AND CANDLE-LITE DIVISION OF LANCASTER COLONY CORP, 
LUMI-LITE CANDLE Co. GENERAL WAX & CANDLE CO, AND 
MUENCH-KREUZER CANDLE CO., DEFENDANT-INTERVENORS 


Court No. 02-00751 


{Plaintiffs’ motion for judgment on the agency record denied; judgment entered for de- 
fendants. ] 


(Decided April 8, 2003) 


Hale and Dorr LLP (David A. Wilson) for Plaintiffs Candle Corporation of America and 
Blyth, Inc. 

Lyn M. Schlitt, General Counsel; James M. Lyons, Deputy General Counsel, Michael 
Diehl, Attorney Advisor, for Defendant U.S. International Trade Commission. 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director, Lucius 
B. Lau, Assistant Director, Paul D. Kovac, Trial Attorney, Commercial Litigation Branch, 
Civil Division, U.S. Department of Justice, Ellen C. Daly, Senior Attorney, Office of the 
Chief Counsel, United States Customs Service, Of Counsel, for Defendant United States. 

Stewart and Stewart (Terence P Stewart, Eric P Salonen, Patrick J. McDonough, Dennis 
R. Nuxoll) for Defendant-Intervenors Candle-Lite Division of Lancaster Colony Corpora- 
tion, Lumi-Lite Candle Co., and General Wax & Candle Co. 

Pepper Hamilton LLP (Gregory C. Dorris, Edward M. Andries) for Defendant-Interve- 
nor Muench-Kreuzer Candle Company. 


OPINION 


POGUE, Judge: This matter is before the Court on the motion of Plain- 
tiffs Candle Corporation of America and Blyth, Inc. (collectively “CCA” 
or “Plaintiffs”) for judgment upon the agency record. Plaintiffs seek re- 
versal of the United States Customs Service’s (“Customs”) denial of 
Plaintiffs’ application for certification for receipt of payments pursuant 
to the Continued Dumping and Subsidy Offset Act of 2000, 19 U.S.C. 
§ 1675c (“CDSOA” or “Byrd Amendment”).! This Court exercises juris- 
diction under 28 U.S.C. § 1581(i)(2000). We deny Plaintiffs’ motion and 
grant judgment for the defendants. 


BACKGROUND 


The Byrd Amendment provides for the annual distribution of the du- 
ties collected pursuant to antidumping and countervailing duty orders.” 
The distribution, termed a “continued dumping and subsidy offset,” is 
available to “affected domestic producers for qualifying expenditures.” 


1The Byrd Amendment has been challenged before the World Trade Organization. See WTO Appellate Body Report 
on United States-Continued Dumping and Subsidy Offset Act of 2002, WT/DS217/AB/R and WT/DS234/20/AB/R (Jan. 
16, 2003) http://www.wto.org/english/tratop_e/dispu_e/dispu_subjects_index_e.htm. 

2 Under certain conditions, United States trade laws permit domestic manufacturers to petition the federal govern- 
ment for the initiation of an antidumping investigation. See 19 U.S.C. § 1673a (2000). “The terms ‘dumped’ or ‘dump- 
ing’ refer to the sale or likely sale of goods at less than fair value.” 19 U.S.C. § 1677(34). An antidumping investigation 
may result in the imposition of antidumping duties, pursuant to an antidumping order, on merchandise imported into 
the United States. See 19 U.S.C. §§ 1673, 1673d(c)(1), 1673e(a). 
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19 U.S.C. § 1675c(a). The purpose of the Byrd Amendment is to 
strengthen the remedial effects of the antidumping duties imposed 
on subject merchandise. See Pub. L. 106-387, 114 Stat. 1549, 
1549A-72-73, reprinted in 19 U.S.C.A. § 1675c (“United States trade 
laws should be strengthened to see that the remedial purpose of those 
laws is achieved.”); Huaiyin Foreign Trade Corp. v. United States, slip 
op. 02-42 at 18-19 (Fed. Cir. Mar. 21, 2003) (“Far from rendering the an- 
tidumping statute penal in nature * * *, the Byrd Amendment actually 
enhances its remedial nature. The duties now bear less resemblance toa 
fine payable to the government, and look more like compensation to vic- 
tims of anticompetitive behaviors.”). 

The term “affected domestic producer” is defined in the Byrd Amend- 
ment as 


any manufacturer, producer, farmer, rancher, or worker represen- 
tative (including associations of such persons) that— 


(A) was a petitioner or interested party in support of the peti- 
tion with respect to which an antidumping duty order, a finding 
under the Antidumping Act of 1921, or a countervailing duty 
order has been entered, and 

(B) remains in operation. 


19 U.S.C. § 1675c(b)(1). The statute specifies, however, that 
Companies, businesses, or persons that have ceased the production 


of the product covered by the order or finding or who have been ac- 
quired by a company or business that is related to a company that 


opposed the investigation shall not be an affected domestic produc- 
er. 


Id. 

The Byrd Amendment requires the International Trade Commission 
(“ITC” or “Commission”) to forward to the Commissioner of Customs 
“a list of petitioners and persons with respect to each [antidumping] 
order * * * that indicate support of the petition by letter or through 
questionnaire response.” 19 U.S.C. § 1675c(d)(1); see also 19 C.FR. 
§ 159.61(b).2 Subsequently, Customs must publish a notice of intention 
to distribute the continued dumping and subsidy offset and the ITC list 
of the affected domestic producers potentially eligible to receive an off- 
set distribution. 19 U.S.C. § 1675c(d)(2). Customs also “request[s] a cer- 
tification from each potentially eligible affected domestic producer,” 


3 In the course of an antidumping investigation, the ITC may issue questionnaires to domestic producers. 19 C.F R 
§ 201.9; see also 19 C.F. R. § 207.11(b)(2) (requiring petitions to include specific information including “|ildentification 
of each product on which the petitioner requests the Commission to seek pricing information in its questionnaires”) 





29 CUSTOMS BULLETIN AND DECISIONS, VOL. 37, NO. 17, APRIL 23, 2003 


and determines whether to grant or deny certification.4 19 U.S.C. 
§ 1675c(d)(2)-(3); 19 C.ER. § 159.63. Additionally, Customs is charged 
with determining whether “successor companies” that file applications 
for certification are eligible to receive distributions. 19 C.ER. 
§ 159.61(b)(1)(i).° 

On Sept. 3, 1985, the National Candle Association filed a petition 
seeking an antidumping investigation of petroleum wax candles from 
the People’s Republic of China. Antidumping Petition, Petroleum Wax 
Candles from the People’s Republic of China (Sept. 3, 1985), Certified 
Admin. Rec. (“C.A.R.”) Tab 1 (“Petition”). The investigation was initi- 
ated, and, in due course, an antidumping order was issued. Antidump- 
ing Duty Order: Petroleum Wax Candles From the People’s Republic of 
China, 51 Fed. Reg. 30,686 (Dep’t Commerce Aug. 28, 1986). 

On December 29, 2000, the ITC transmitted to Customs “a list of peti- 
tioners and other entities that indicated public support of the petition.” 
Letter from Stephen Koplan, U.S. International Trade Commission, to 
Stuart Seidel, Assistant Commissioner, U.S. Customs Service (Aug. 27, 
2001), C.A.R. Tab 4 at 2. This ITC list subsequently appeared in Cus- 
toms’ notice of intent to distribute continued dumping and subsidy off- 
sets, published in the Federal Register on August 3, 2001. Distribution of 
Continued Dumping and Subsidy Offset to Affected Domestic Producers, 
66 Fed. Reg. 40,782, 40,784—-99 (Dep’t Treasury Aug. 3, 2001) (notice of 
intent to distribute offset); see also Letter from Douglas M. Browning, 


U.S. Customs Service, to Jay P Urwitz, Hale and Dorr LLP (Jan. 18, 
2002), C.A.R. Tab 6 at 2. Plaintiff Candle Corporation of America 
(“CCA”) was not among the listed eligible firms, and on August 21, 2001, 


4The Byrd Amendment specifically provides as follows 
d) Parties eligible for distribution of antidumping and countervailing duties assessed 
(1) List of affected domestic producers 
The Commission shall forward to the Commissioner within 60 days after the effective date of this section in 
the case of orders or findings in effect on January 1, 1999, or thereafter, or in any other case, within 60 days 
after the date an antidumping or countervailing duty order or finding is issued, a list of petitioners and per- 
sons with respect to each order and finding and a list of persons that indicate support of the petition by letter or 
through questionnaire response. * * * 
2) Publication of list; certification 
The Commissioner shall publish in the Federal Register at least 30 days before the distribution of a contin- 
ued dumping and subsidy offset, a notice of intention to distribute the offset and the list of affected domestic 
producers potentially eligible for the distribution based on the list obtained from the Commission under para- 
graph (1). The Commissioner shall request a certification from each potentially eligible affected domestic pro- 
ducer— 
(A) that the producer desires to receive a distribution; 
(B) that the producer is eligible to receive the distribution as an affected domestic producer; and 
(C) the qualifying expenditures |as defined by 19 U.S.C. § 1675c(b)(4)| incurred by the producer since 
the issuance of the order or finding for which distribution under this section has not previously been 
made 
(3) Distribution of funds 
The Commissioner shall distribute all funds (including all interest earned on the funds) from assessed du 
ties received in the preceding fiscal year to affected domestic producers based on the certifications described in 
paragraph (2). The distributions shall be made on a pro rata basis based on new and remaining qualifying 
expenditures. 
19 US.C. § 1675¢(d) 


5 The parties to this action appear to agree that the proviso following the “remains in business” requirement can be 
read to authorize successor companies to qualify for distribution because it implies that companies that have been ac- 
quired by a company that supported the investigation may continue to qualify for distribution. See Pls.’ Mem. Supp 
Mot. J. Agency R. at 9 (“Pls.’ Mem.”); Def.’s Opp’n Pls.’ Mot. J. Agency R. at 14-15 (“Def.’s Br.”); Resp. of Def.-Ints 
Candle-Lite Division of Lancaster Colony Corporation, Lumi-Lite Candle Co., and General Wax & Candle Co. to Pls.’ 
Mot. J. Agency R. at 15; Def.-Int. Muench-Kreuzer’s Br. Opp’n Pls.’ Mot. J. Agency R. at 16-18; see also 19 U.S.C. 
§ 1675c(b)(1) (“Companies, businesses, or persons that have ceased the production of the product covered by the order 
or finding or who have been acquired by a company or business that is related to a company that opposed the investiga- 
tion shall not be an affected domestic producer.”) 
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requested that it be added to the list. On August 27, 2001, in response to 
Plaintiffs’ request, the ITC declined to add CCA to the ITC list because 
“the company did not indicate support of the petition in either of the 
questionnaires it submitted in the original investigation.” Letter from 
Stephen Koplan, U.S. International Trade Commission, to Bonnie B. 
Byers, Hale and Dorr LLP (Aug. 27, 2001), C.A.R. Tab 4 at 1. The ITC 
did, however, add to its list two other U.S. candle producers, Colonial 
Candle of Cape Cod and Lenox Candles. Id., C.A.R. Tab 4 at 2-3. Both of 
these companies were acquired by CCA in asset purchase agreements. 
Letter from Jay P Urwitz, Hale and Dorr LLP to Douglas Browning, 
U.S. Customs Service (Oct. 2, 2001), C.A.R. Tab 5 at Asset Purchase 
Agreements; see also id. at Certification at 2 para. 5 (“CCA acquired Le- 
nox Candles (‘Lenox’) from Lenox Corporation on June 8, 1987. * * * 
CCA acquired Colonial Candle of Cape Cod (‘Colonial Candle’) from 
General Housewares Corp. on April 19, 1990.”). Plaintiffs do not chal- 
lenge the August 27, 2002 ITC decision. See Joint Stipulation of the Par- 
ties at 4 para. 3 (Dec. 17, 2002) (dt. Stip.”). 

On October 2, 2001, CCA filed an application for certification “in re- 
sponse to the Customs Service notice in the Federal Register concerning 
the Distribution of Continued Dumping and Subsidy Offset,” seeking 
“distribution of continued antidumping duties on behalf of Lenox 
Candle and Colonial Candle of Cape Cod.” Letter from Jay P Urwitz, 
Hale and Dorr LLP to Douglas Browning, U.S. Customs Service (Oct. 2, 
2001), C.A.R. Tab 5 at 1; Distribution of Continued Dumping and Subsi- 
dy Offset to Affected Domestic Producers, 66 Fed. Reg. at 40,782. CCA 
claimed that it was eligible to receive CDSOA distributions as the “suc- 
cessor company” to Lenox and Colonial, “as provided in Section 
159.61(b)(1)(i) of the regulations.” Letter from Jay P Urwitz, Hale and 
Dorr LLP to Douglas Browning, U.S. Customs Service (Oct. 2, 2001), 
C.A.R. Tab 5 at 1.6 

On January 18, 2002, Customs denied CCA’s certification request 
with regard to eligibility for distributions for fiscal year 2001. See Letter 
from Douglas M. Browning, U.S. Customs Service, to Jay P Urwitz, Hale 
and Dorr LLP (Jan. 18, 2002), C.A.R. Tab 6. Subsequently, Customs de- 
nied CCA’s requests for reconsideration with regard to fiscal years 2001 
and 2002. See Letter from Douglas M. Browning, U.S. Customs Service, 
to Jay P Urwitz, Hale and Dorr LLP (May 3, 2002), C.A.R. Tab 8; Letter 
from Michael T:. Schmitz, U.S. Customs Service, to Jay P Urwitz, Hale 
and Dorr LLP (Dec. 4, 2002), C.A.R. Tab 10. 

Plaintiffs challenge these Customs decisions, asserting that CCA is 
entitled to collect CDSOA offset distributions as the successor company 
to Lenox and Colonial, Pls.’ Mem. at 9-10, and alternatively that Lenox 
and Colonial are independently entitled to collect CDSOA distributions 


6 On December 10, 2002, at oral argument, by telephone conference, on Plaintiffs’ Motion for a Temporary Restrain- 
ing Order in this action, Plaintiffs represented to the Court that Lenox and Colonial Candle were corporations that no 
longer exist. In briefing the instant motion, however, Plaintiffs argue that “Lenox and Colonial remain in operation.” 
Pls.’ Mem. at 8. Plaintiffs’ latter argument is not relevant to CCA's cause of action as it is pled here. See infra Part III pp. 
17-18. 
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as “affected domestic producers” that “remain in operation.” 19 U.S.C. 
§ 1675c(a)-(b); Pls.’ Reply Mem. Supp. Mot. J. Agency R. at 4-5 (“Pls.’ 
Reply”). 
STANDARD OF REVIEW 
In cases arising under 28 U.S.C. § 1581(i), “the Court of International 
Trade shall review the matter as provided in section 706 of title 5.” 28 
U.S.C. § 2640(e). Title 5 U.S.C. § 706 provides that this Court shall, inter 
alia, “hold unlawful and set aside agency action, findings, and conclu- 
sions found to be * * * arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A) (2000). 
“The scope of review under the ‘arbitrary and capricious’ standard is 

narrow.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 
U.S. 29, 43 (1983). Nevertheless, “arbitrary and capricious” review is 
not without force. Normally, an agency decision would be arbitrary and 
capricious 

if the agency has relied on factors which Congress has not intended 

it to consider, entirely failed to consider an important aspect of the 

problem, offered an explanation for its decision that runs counter to 

the evidence before the agency, or is so implausible that it could not 

be ascribed to a difference in view or the product of agency exper- 

tise. 


Id. The agency must “examine the relevant data and articulate a satis- 
factory explanation for its action including a ‘rational connection be- 


tween the facts found and the choice made.’” Jd. (quoting Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). 

In addition, Customs’ determinations must be “in accordance with 
law.” 5 U.S.C. § 706(2)(A). Title 5 U.S.C. § 706 “requires federal courts to 
set aside agency action that is ‘not in accordance with law’ * * * which 
means, of course, any law, and not merely those laws that the agency it- 
self is charged with administering.” F-'C.C. v. NextWave Personal Com- 
munications Inc., 123 S.Ct. 832, 838 (2003) (citing Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402, 413-14 (1971) (“In all cases 
agency action must be set aside if the action was ‘arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law’ or if the 
action failed to meet statutory, procedural, or constitutional require- 
ments.”). 

As the agency decision challenged here does not have the force of law 
and did not issue after a hearing or an equivalent “relatively formal ad- 
ministrative procedure,” we accord Customs’ statutory interpretations 
only that respect earned by their persuasiveness. United States v. Mead 
Corp., 533 U.S. 218, 230 (2001). 


DISCUSSION 


I. Support for the Petition 

The Byrd Amendment establishes two threshold requirements that 
CCA must meet in order to be an “affected domestic producer” eligible 
for offset distributions. First, CCA must be “a petitioner or interested 
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party in support of the petition with respect to which an antidumping 
duty order, a finding under the Antidumping Act of 1921, or a counter- 
vailing duty order has been entered.” 19 U.S.C. § 1675c(b)(1)(A). Sec- 
ond, CCA must “remain[] in operation.” 19 U.S.C. § 1675c(b)(1)(B). 

The ITC determined that CCA did not meet the first requirement be- 
cause “the company did not indicate support of the petition in either of 
the questionnaires it submitted in the original investigation.” Letter 
from Stephen Koplan, U.S. International Trade Commission, to Bonnie 
B. Byers, Hale and Dorr LLP (Aug. 27, 2001), C.A.R. Tab 4 at 1. 

The evidence in the record supports this determination. Question 
number nine on the ITC’s questionnaire asked whether the responding 
company “support[ed] the petition in this investigation[.]” Producer’s 
Questionnaire (Sept. 19, 1985), C.A.R. Tab 2 at 2. In its first question- 
naire response, CCA did not check either the “Yes” or the “No” box pro- 
vided as a form for answering this question. Jd. However, in the space 
provided for comments concerning question nine, CCA stated that 
“Cojur firm would favor legislation if dumping were proved. However, it 
should be noted that any added tariffs that may be imposed on either 
China or Brazil, [sic] would have a negative effect on our P & L.” Id. In 
its second questionnaire response, CCA checked the “No” box in an- 
swering question nine, and also restated its prior comment.’ Producer’s 
Questionnaire (May 15, 1986), C.A.R. Tab 3 at 2. 

The comment included in CCA’s first questionnaire response may 
reasonably be interpreted to indicate opposition to the petition. There- 
fore, the ITC’s interpretation of the comment as failing to indicate sup- 
port for the petition is not arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law. Furthermore, the second ques- 
tionnaire clearly indicates that CCA did not support the petition. Ac- 
cordingly, the ITC’s determination that CCA could not qualify as an 
“affected domestic producer” due to its failure to support the petition is 
clearly supported by evidence in the record. 

Customs subsequently relied on the ITC’s eligibility determination in 
denying CCA’s certification request for offset distributions. See Letter 
from Douglas M. Browning, U.S. Customs Service, to Jay P Urwitz, Hale 
and Dorr LLP (Jan. 18, 2002), C.A.R. Tab 6 at 2 (“The ITC list of affected 
domestic producers was included in the aforementioned [Federal Regis- 
ter] Notice of August 3, 2001. CCA was not on the list * * *. In view ofthe 
ITC response, Customs cannot accept your certification as an affected 
domestic producer.”). As the ITC’s decision was both in accord with the 
Byrd Amendment and supported by the record, we cannot conclude that 
Customs’ reliance thereon was arbitrary or capricious, an abuse of dis- 
cretion, or otherwise not in accordance with law. 


7 The comment in the second questionnaire referred only to China. CCA stated that “|o]ur Firm would favor legisla- 
tion if dumping were proved. However, it should be noted that any added tariffs that may be imposed on China would 
have a negative effect on our P & L.” Producer’s Questionnaire (May 15, 1986), C.A.R. Tab 3 at 2. 
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IT. Eligibility as a Successor Company 

CCA asserts that Lenox and Colonial, as original supporters of the 
petition,® qualify as “affected domestic producers,” Pls.’ Mem. at 8, and 
that therefore CCA is eligible to claim CDSOA offset distributions on be- 
half of Lenox and Colonial as a “successor company” under 19 C.ER. 
§ 159.61(b)(1)(i).9 Id. at 9; Pls.’ Reply at 5. 

Customs concluded that CCA was ineligible to claim offset distribu- 
tions as a successor company because CCA itself originally opposed the 
petition. In its letter denying CCA’s successorship claim, Customs ex- 
plained: 

It is Customs[’] interpretation of the statute that Congress did not 
intend to prevent legitimate domestic producers from claiming an 
offset under the CDSOA simply because of a name change. 

However, Congressional intent is clear in that the CDSOA does 
prohibit parties who opposed the original petition from qualifying 
for an offset under the CDSOA by virtue of their acquiring one of 
the injured domestic parties in that particular case. 


Letter from Douglas M. Browning, U.S. Customs Service, to Jay P Ur- 
witz, Hale and Dorr LLP (Jan. 18, 2002), C.A.R. Tab 6 at 2. 

Title 19 C.FR. § 159.61(b)(1)(i) permits a “successor company” to 
“file a certification to claim an offset as an affected domestic producer on 
behalf of the predecessor company.” Read in isolation, the regulation 
might permit a successor to claim an offset distribution even if the suc- 
cessor itself did not qualify as an affected domestic producer. !? 

However, eligibility for certification under the regulation is subject to 
the limitations imposed by 19 U.S.C. § 1675c, which requires that a 
claimant (1) have supported the petition, and (2) remain in operation. 
19 U.S.C. § 1675c(a)-(b). As discussed above, CCA cannot qualify to re- 
ceive offset distributions under the statute, because the company did 
not support the petition. See supra pp. 11-13. The agency regulation 
cannot remove the statutory requirements of support for the petition 
and continued operation. Consequently, Customs interprets its regula- 
tion to bar claims by successor companies that cannot qualify under the 
statute. We cannot conclude that this interpretation of the successor 
regulation is inconsistent with the statute or otherwise unpersuasive. 

Plaintiffs also rely on Barnhart v. Sigmon Coal Co., 534 U.S. 4388 
(2002), in arguing that the proviso that follows the second requirement 
for “affected domestic producer” status prohibits the regulatory inter- 
pretation adopted by Customs here. In Barnhart, the Supreme Court 
concluded that because the Coal Industry Retirees Health Benefits Act 
of 1992 explicitly indicates who may be assigned liability for beneficia- 


8No party to this action disputes that Lenox and Colonial supported the original antidumping petition 

¢ "PR £1808 led “& : ” . 

9 Title 19 C.ER. § 159.61(b)(1)(i), titled “Successor Company,” states as follows: 
In the case of a company that has succeeded to the operations of a predecessor company that appeared on the 
USITC list, the successor company may file a certification to claim an offset as an affected domestic producer on 
behalf of the predecessor company. In its certification, the company must name the predecessor company to which 
it has succeeded and it must describe in detail the duly authorized succession by which it is entitled to file the certi- 
fication 

10 We are not asked to decide whether the regulation could be so interpreted in the face of the statutory prohibition 
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ries, the “related persons” provision of the Act did not permit imposition 
of liability on successors in interest of signatory coal operators. 534 US. 
at 451-54. 

Plaintiffs note that the Byrd Amendment precludes eligibility for off- 
set distributions for “[c]ompanies, businesses, or persons that * * * have 
been acquired by a company or business that is related to a company 
that opposed the investigation.” 19 U.S.C. § 1675c(b)(1). CCA argues 
that “the statute excepts only those producers acquired by companies 
‘related to’ companies that opposed the investigation, and not producers 
acquired directly by an opposing company itself.” Pls.’ Mem. at 10. 
Plaintiffs claim that here, as in Barnhart, the agency’s action is incon- 
sistent with explicit statutory provisions limiting eligibility only of com- 
panies “related to” companies that opposed the petition. 

Plaintiffs’ argument, however, ignores the first eligibility require- 
ment of the Byrd Amendment itself. Customs reasonably concluded that 
CCA’s failure to qualify under the provisions of the statute prevented 
the company from qualifying as a successor under 19 C.FR. § 159.61. 
Because the question of CCA’s eligibility was foreclosed by the express 
language of the statute, we cannot conclude that Barnhart requires a 
different result. 

Accordingly, because we cannot conclude that Customs’ denial of 
Plaintiffs’ application for certification for receipt of payments pursuant 
to the Byrd Amendment is arbitrary or capricious, an abuse of discre- 
tion, or otherwise not in accordance with law, Plaintiffs’ motion must be 
denied. 


III. Lenox and Colonial as Eligible Affected Domestic Producers 


Finally, CCA claims that it need not be a successor company in order 
for Lenox and Colonial to be eligible to receive CDSOA offset distribu- 
tions. Pls.’ Reply at 4-5. CCA states that “Lenox and Colonial did not 
* * * lose their affected domestic producer status by not being separately 
incorporated and not being acquired by a ‘successor company’ as a cor- 
porate whole.” Jd. at 5. 

The claim that Lenox and Colonial “remain[] in operation,” 19 U.S.C. 
§ 1675c(b)(1)(B), was raised for the first time in the plaintiffs’ reply 
brief. See Compl. at 12; Pls.’ Mem. at 7-16; Pls.’ Reply Mem. at 4-5; see 
also Jt. Stip. at 4 para. 5 (“At this time, there is no need for a voluntary 
remand on the ‘remains in operation’ issue.”). Consequently, this issue 
is not properly before the Court and we do not consider it. 


CONCLUSION 


Accordingly, because we cannot conclude that Customs’ denial of 
Plaintiffs’ application for certification for receipt of payments pursuant 
to the Byrd Amendment is arbitrary or capricious, an abuse of discre- 
tion, or otherwise not in accordance with law, Plaintiffs’ motion must be 
denied. 
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